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OPINION
BRUNETTI, Circuit Judge:

The Crow Tribe ("Tribe") enacted the Railroad and Utility
Tax Code ("RUTC"), which assesses a 3% tax on the full fair
market vaue of al "utility property” located on tribd or trust
lands within the exterior boundaries of the Crow Reservation
("Reservation™). Big Horn Electric Cooperative ("Big Horn')
filed an action in federd digtrict court againg severd triba
officdasfor injunctive and declaratory relief, contending that
the Tribe exceeded its regulatory jurisdiction in placing an ad
vaorem tax on the value of Big Horn's utility property. The
triba officias apped the didtrict court's grant of summary
judgment to Big Horn. They argue that the Tribesinherent
sovereign authority judtifies the impostion of the tax. We
have jurisdiction under 28 U.S.C. § 1291, and we affirmin
part and reverse in part.

The Reservation, located in Southern Montana, was estab-
lished by the 1868 Treety of Fort Laramie ("Treaty") between
the Tribe and the United States. See Second Treaty of Fort
Laramie, May 7, 1868, 15 Stat. 649 (1868). Although the
Treaty origindly granted the Tribe 8 million acres of land, see
id., severa subsequent Acts of Congress reduced the total
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area of the Resarvation to dightly under 2.3 million acres. See
Montanav. United States, 450 U.S. 544, 548 (1981). Thereis
a checkerboard pattern of land ownership on the Reservation
composed of fee land owned by non-Indians and members of
the Tribe and trust land held by the United States in trust for
the Tribe. See The Indian Generd Allotment Act of 1887,
Feb. 8, 1887, 24 Stat. 388; Crow Allotment Act of 1920, 41
Stat. 751; see dso Montana, 450 U.S. at 548 (discussing the
gpportionment of land on the Crow Reservation).




In 1993, the Crow Triba Council adopted a resolution
authorizing the implementation of RUTC, which assesses a
3% tax on the full fair market vaue of dl "utility property”
located on tribal or trust lands within the exterior boundaries
of the Reservation. According to 8 202(H) of RUTC, theterm

"Utility property” indudes

al property used for utility purposes under an
agreement conferring rights to use or possess trust
land on the reservation other than an agreement
trandferring full title or full beneficid title, indud-
ing, but not limited to, alease, right of way, use per-
mit or joint venture . . . [and] al improvements
placed on trust land on the reservation pursuant to
such an agreement.

The Tribée's tax commissioner calculates the ad vaorem tax
by applying aformula crested by RUTC. The arting point
isto ascertain the full market value of ataxpayer's utility
property as determined by the State of Montana or a qualified
gppraiser. To determine the total vaue of taxable property
located on the Reservation, the tax commissioner then multi-
pliesthe full market vaue of dl utility property owned by a
taxpayer by aratio of tota miles of line system located on the
Reservation to totd miles of line sysem wide. In thefind
step, the tax commissioner assesses the 3% tax on the calcu-
lated market vaue of utility property located on the Reserva
tion.
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Section 219 of RUTC prohibits a taxpayer from passing the
utility tax through to Crow customers and requires a taxpayer
to treat the tax as"an imbedded cost or revenue requirement.”
Any attempt to charge Crow customers a higher fee due to the
utility tax is deemed discriminatory under RUTC and dlows
thetriba court to enjoin the taxpayer from charging thet fee
and further provides for a discretionary award of attorney's
fees, cogts, and treble damages to any consumer (or the Tribe)
successtully chdlenging the levy.

The present action arose out of the Tribe's gpplication of
the utility tax to Big Horn, an eectric cooperdtive that pro-
vides utility service to memberslocated in Montana and



Northern Wyoming. Big Horn isthe primary provider of retall
electrica services on the Crow Reservation, serving more
than 1,700 customers within the Reservation's boundaries.
The Tribe and its members condtitute approximately haf of
Big Horn's tota membership. The rights-of-way for Big
Horn's transmission and distribution systems across Indian
land were granted by the Secretary of the Interior with the
consent of the Tribe pursuant to 25 U.S.C. §8 323-28.

In December 1993, the Tribe sent Big Horn itsfirgt tax bill

in the amount of $36,699. Beginning in April 1994, Big Horn
began passing the utility tax through to Crow customersin
violation of § 219 of RUTC. The tax was passed-through
based on each customer's pro rata share of Big Horn's total
kilowatt-hour usage in the previous year. Every Big Horn bill-
ing statement included a separate itemized charge labeled
"Crow Utility Tax," representing each customer's pro rata
share of the utility tax.

Shortly thereafter, the Tribe initiated an action in tribal

court to enjoin Big Horn from passing the utility tax through
to Crow customers. Big Horn counterclaimed, dleging that
the Tribe exceeded its regulatory jurisdiction in taxing prop-
erty located on non-Indian fee land and aso chdlenging the
legdity of § 219 of RUTC. The Tribe was granted summary
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judgment and the triba court issued a permanent injunction to
prevent any further pass-through of the utility tax. The tribd
court also dismissed Big Horn's counterclaims, finding that
they presented "no case or controversy" because the record
indicated that the Tribe had never attempted to tax property
located on non-Indian fee land. On gpped, the Crow Court of
Appeds agreed that the Tribe did not exceed its authority in
enforcing § 219 of RUTC and that Big Horn violated that pro-
vison by passing the utility tax through to Crow customerson
adollar-for-dollar basis.

In response, Big Horn filed acomplaint in federd district
court seeking injunctive and declaratory relief againg severa
triba officers ("defendants’), including the tax commissoner,
the members of the Crow Public Utility Commission, and
judges of the Crow triba court. Big Horn aso sought arefund



of dl unlawfully collected utility taxes. Both partiesfiled for
summary judgment and the digtrict court granted Big Horn's
moation, holding that the Tribe exceeded itsjurisdiction in tax-
ing utility property located on congressionaly-granted rights-
of-way, the equivaent of non-Indian fee land under Strate v.
A-1 Contractors, 520 U.S. 438 (1997). As aresult, the district
court granted a permanent injunction prohibiting any future
assessment of the utility tax againg Big Horn, and further
ordered the defendants to refund dl utility taxes previoudy
paid by Big Horn. The digtrict court aso denied the defen-
dants motion to vacate the order granting summary judgment
and for an injunction pending apped. Pursuant to an emer-
gency moation, however, this court granted an injunction pend-
ing apped. Thetribd officias apped from the didtrict court's
find judgment.

A didtrict court's grant of summary judgment is reviewed

de novo. See Robi v. Reed, 173 F.3d 736, 739 (Sth Cir. 1999).
The standard of review for an Indian triba court decison
deciding jurisdictiond issuesis de novo on questions of fed-
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erd law and clearly erroneous for factud questions. See FMC
V. Shashone-Bannock Tribes, 905 F.2d 1311, 1313 (9th Cir.
1990). Questions about triba jurisdiction over non-Indiansis
an issue of federa law reviewed de novo. See United States
ex. rel. Morongo Band of Mission Indiansv. Rose, 34 F.3d
901, 905 (9th Cir. 1994).

A.

Asapreliminary matter, we must determine whether Big
Horn's utility property islocated on the equivadent of non-
Indian fee land. The United States Supreme Court has stated
on severd occasions that an Indian tribe's jurisdiction over
nonmember conduct on non-Indian fee land is extremdy lim-
ited. See Strate, 520 U.S. at 445-46; Montana, 450 U.S. at
565-67. Therefore, because Big Horn isnot atriba entity, the
classfication of the congressiondly-granted rights-of-way are
vita to determining whether RUTC should be subject to the
more limiting standard of tribd jurisdiction delineated in



Montana and its progeny. See Montana, 450 U.S. at 564-66.1

In arecent decison on triba jurisdiction, the Supreme

Court considered whether atribal court exceeded its adjudica-
tive jurisdiction by entertaining atort claim arising out of an
accident that occurred on a portion of a state highway that
crossed through Indian trust land. See Strate , 520 U.S. at 442.
The gate highway in Strate was built on aright-of-way

granted by the federal government pursuant to 25 U.S.C.

8§ 323-28, the same authority used to grant Big Horn's ease-
ments for its transmisson and distribution lines. Seeid. at

454. The Supreme Court considered the following factors

1 The defendants belatedly claim that "Big Horn is not purely anon-

tribal entity asthe district court assumed" because the Tribe and its Crow
customers condtitute approximately haf of Big Horn's tota membership.
The defendants assertion, however, is unsupported by authority and is too
vague to provide a sufficient basis for holding that Big Horn isatriba
entity.
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before ultimately concluding that the ate highway was the
equivaent of non-Indian fee land: (1) the legidation creating
the right-of-way; (2) whether the right-of-way was acquired
with the consent of the tribe; (3) whether the tribe had
reserved the right to exercise dominion and control over the
right-of-way; (4) whether the land was open to the public; and
(5) whether the right-of-way was under state control. Seeid.
at 454-56; Montana Dep't of Transp. v. King, 191 F.3d 1108,
1113 n.1 (9th Cir. 1999). Although the Court was considering
only atribeés adjudicative jurisdiction in Strate, it aso was
careful to point out that "atribe's adjudicative jurisdiction
does not exceed its legidative jurisdiction,” implying thet the
Strate andlysisis equaly gpplicable to atribeslegidative and
regulatory authority. Strate, 520 U.S. at 453.

This court further darified the Strate andyssin Burlington
Northern R.R. Co. v. Red Walf, 196 F.3d 1059 (9th Cir. 1999).
Red Wdlf involved atribe's adjudicative jurisdiction over a

tort clam that arose when atrain collided with an automobile

on arailroad located on a congress ondly-granted right-of-

way. In finding that there was no "principled distinction to be
made between the jurisdictiond analysis gpplicableto a




congressionaly-granted highway right-of-way and a
congressiondly-granted railroad right-of-way," this court
found it decisive, conggtent with Strate, that the tribe had
failed to reserveitsright to exercise "dominion or control
over theright-of-way." 1d. Significantly, the right-of-way in
Red Wolf was not under the control of the state and was not
open to the public, the same two characterigtics that distin-
guish the present action from Strate.

Asin Red Wdlf, Big Horn's easements meet only the first
three criteriain Strate. First, the United States created Big
Horn's easements pursuant to the same federad statute that
created the right-of-way in Strate. Second, Big Horn's ease-
ments were creeted with the consent of the Tribe. Findly, in
the granting instrument, the Tribe did not reserve any right to
exercise dominion or control over Big Horn's rights-of-way.
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Asareault, it is beyond dispute thet the first three factorsin
Strate are satisfied. The defendants, however, argue that Big
Horn's rights-of-way are distinguishable because they are not
open to the public or under state control. While the defen-
dants observation is correct, that digtinction isimmaterid fol-
lowing this court's decison in Red Walf, which presents a
virtudly indistinguishable factud scenario. Furthermore, the
Supreme Court pronounced in Strate thet legidative and adju-
dicative jurisdiction are coextensve, so there is no merit to
the contention that Red Wolf and Strate are ingpplicable
because they fixed only the limits of adjudicative jurisdiction.

Under Red Walf and Strate, therefore, Big Horn's
rights-of-way are the equivaent of non-Indian fee land for the
purpose of congdering the limits of the Tribe's regulatory
jurisdiction.

B.

This court's post- Strate jurigprudence leaves no doubt that
Montana's framework appliesin determining atribe's juris-
diction over nonmembers on non-Indian fee land, the precise
dtuation presented by this case. See Red Wolf , 196 F.3d at
1064 (stating that M ontana applies because a congressionally-
granted right-of-way is the equivaent of non-Indian fee land);




Allgate Indem. Co v. Stump, 191 F.3d 1071, 1074 (9th Cir.
1999) ("Generdly speaking, the Montana rule governs only
disputes arisng on non-Indian fee land, not disputes on triba
land; otherwise, the Strate Court's andlysis of why a sate
highway on triba land was equivaent to non-triba land
would have been unnecessary."). Montana was the first opin-
ion to etablish aframework for analyzing the contours of
tribal jurisdiction over non-Indians.

Montana's main rule isthat absent atreaty or afedera

law, atribe has no civil regulatory authority over triba non-
members. See Montana, 450 U.S. at 564-65. Themainruleis
subject only to the following two exceptions. (1)"[4] tribe
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may regulate, through taxation, licensang, or other means, the
activities of nonmembers who enter consensud relaionships
with the tribe or its members, through commercia dedling,
contracts, leases or other arrangements’; and (2)"[4] tribe
may aso retain inherent power to exercise civil authority over
the conduct of non-Indians on fee lands within its reservation
when that conduct threatens or has some direct effect on the
politicd integrity, the economic security, or the hedth or wel-
fareof thetribe" 1d. at 565 (emphasis added).

The first exception dlows atribe to exercise jurisdiction

over the activities of nonmembers who enter into a consensua
relationship with atribe. The district court correctly con-
cluded that Big Horn formed a consensua relationship with
the Tribe because Big Horn entered into contracts with tribal
members for the provison of dectrica services. While the
agreements cregting Big Horn's rights-of-way were insuffi-
cient to create a consensud relationship with the Tribe, see
Red Walf, 196 F.3d at 1064, Big Horn's voluntary provision
of eectrical services on the Reservation did create a consen-
sud relationship. See Strate, 520 U.S. at 457; Montana, 450
U.S. a 565. Even with the presence of a consensud relation-
ship, however, thefirg exception in Montana does not grant
atribe unlimited regulatory or adjudicative jurisdiction over
anonmember. Rather, Montana limitstriba jurisdiction under
the firgt exception to the regulation of "the activities of non-
memberswho enter [into] consensud reationships.” Mon-
tana, 450 U.S. at 565. An ad vaorem tax on the value of Big




Horn's utility property is not atax on the activities of anon-
member, but isingtead atax on the vaue of property owned
by a nonmember, atax that is not included within Montana's
first exception.

Alternatively, the defendants argue that the second

Montana exception applies because the revenues created by
the utility tax finance important tribal services and are, there-
fore, essentid to the continued well-being of the Tribe. The
defendants read this exception far too broadly. The Supreme
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Court has given Montana's second exception a narrow con-
gruction, see Strate, 520 U.S. at 458-59 and County of Lewis
v. Allen, 163 F.3d 509, 515 (9th Cir. 1998), and only alows
atribeto do "what is necessary to protect triba sdif-
government or to control internd relations.” Strate, 520 U.S.
at 459. The defendants request for us to expand Montana's
second exception would effectively swdlow Montana's main
rule, because virtudly any triba tax would then fal under the
second exception, aresult that the Supreme Court has never
endorsed and which conflicts with the Supreme Court's view
that triba jurisdiction is limited. See Strate , 520 U.S. at 458
(cting Montana Cathalic Missonsv. Missoula County, 200
U.S. 118 (1906) and Thomasv. Gay, 169 U.S. 264 (1898)).
Furthermore, the defendants claim that the Tribe's treasury
would be irreparably harmed and that essentid triba services
would have to be scaled back are smilarly unpersuasive,
because the Tribe is free to adopt a different tax scheme that
complieswith Montana.

Therefore, because neither Montana exception applies,
the Tribe lacks jurisdiction to impose an ad valorem tax on

Big Horn's utility property.
C.

Inafind attempt to save RUTC, the defendants argue that
the Tribe possesses the inherent sovereign authority to impose
an ad vaorem tax because Big Horn's utility property is
located within the exterior boundaries of the Reservation. In
support of its argument, the defendants rely heavily on Mer-
rion v. Jcarilla Apache Tribe, 455 U.S. 130 (1982) and




Washington v. Confederated Tribes of the Calville Indian
Resarvation, 447 U.S. 134 (1980). While both cases contain
broad language regarding triba taxation powers, neither case
abrogates Montana's main rule.

In Calville, the Supreme Court considered whether atribe
possessed the inherent sovereign authority to tax on-
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reservation cigarette sales to non-Indians. See Calville, 447
U.S. 152. The Court began its analysis by stating the generd
rule that atribe may tax transactions occurring on trust or
Indian fee lands, unlessit is divested of that authority by fed-
erd law or by the necessary implication of its dependent sta
tus. See id. Acting conggtent with Montana's main rule and
its exceptions, the Court noted that nonmembers may only be
taxed to the extent they enter "the reservation to engage in
economic activity" or "where the tribe has a sgnificant inter-
et inthe subject matter." 1d. Furthermore, Calville addressed
atribesinherent sovereign authority to tax property and lim-
ited that power to the "property of non-Indians .. . Stuated
on Indian lands." Calville, 447 U.S. at 153 (emphasis added).
Therefore, while Calville isatribd tax casg, it directly
addresses only Indian taxation power over transactions occur-
ring on Indian land and in dicta appears to support Montana's
conclusion that tribal taxation power over property located on
non-Indian fee land is extremely narrow.

Smilaly, Merrion recognized that atribe's power to tax
transactions occurring on triba or trust lands'is a fundamen-
tal attribute of sovereignty,” but did not directly addressa
tribe's power to tax property located on the equivaent of non-
Indian fee land. Indeed, asin Calville, the Supreme Court
indicated that the inherent sovereign power of taxation exists
only when the taxpayer is located within the tribe's territoria
jurisdiction or when ataxpayer availsitsef "of the "substan-
tid privilege of carrying on business on the reservation.”
Merrion, 455 U.S. at 137. The Court also recognized, consis-
tent with Montana, that "a tribe has no authority over anon-
member until the nonmember enterstriba lands or conducts
busnesswiththetribe" Id. a 142. These statementsin Mer-
rion provide no support for the defendants argument that the
Tribe's inherent sovereign authority supportsits ad vaorem




tax on Big Horn's utility property. Instead, Merrion actudly
lends support to Montana's application in this case because to
the extent it expresses an opinion about a tribe's taxation of
property located on non-Indian fee land, its language indicates
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that such atax would be an impermissible extension of triba
jurisdiction.

Findly, the language of Montana itsdlf refutes the defen-

dants contention that Montana does not apply to triba taxa
tion cases. Indeed, Montana cited severd tax cases that would
be covered by its main rule. See Montana, 450 U.S. at 565-66;
Morris v. Hitchcock, 194 U.S. 384, 393 (upholding atribal
permit tax on nonmember-owned livestock); Thomas , 169
U.S. a 273 (consdering whether aterritoria tax placed on the
cattle of non-Indian lessees was beyond the reach of the

date). The defendants argument is aso controverted by the
plain language of Montana's first exception, which expressy
gppliesto atribe's taxation of nonmembers. See Montana,

450 U.S. at 565 ("A tribe may regulate, through taxation,
licensing or other means, the activities of nonmembers who
enter consensud rel ationships with the tribe or its members,
through commercid dealing, contracts, leases, or other
arrangements.") (emphasis added).

Asaresult, we see no principled reason to depart from
Montana and, therefore, hold that the Tribe's ad vaorem tax
on the value of Big Horn's utility property exceeds the Tribe's
regulatory jurisdiction. Our holding is aso condstent with the
fundamenta rulethat it is"essentid to the vdidity of . . . [of
an ad vaorem tax] that the property shdl be within the territo-
rid juridiction of the taxing power." Union Refrigerator
Transt Co. v. Kentucky, 199 U.S. 204 (1905). Here, it is
gpparent that the ad valorem tax as applied to Big Horn's util-
ity property exceeds the Tribesterritorid jurisdiction and is
accordingly invdid. Cf. South Dakota v. Bourland, 508 U.S.
679, 694-95 (1993) (stating that the inherent sovereign
authority of atribeisalimited source of triba power).

D.

We mugt dso address whether this court's decison in Bur-



lington Northern R.R. Co. v. Blackfeet Tribe, 924 F.2d 899,
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904 (9th Cir. 1991), has been overruled by our decision today.
The defendants correctly argue that Blackfeet Tribeison dl
fours with this case and would accordingly control in the
absence of intervening Supreme Court authority. However,
Blackfeet Tribe was decided on the erroneous premise follow-
ing Strate that a congressionaly-granted right-of-way isan
easement in which atribe retains "a continuing property inter-
es." Id. at 902 n.5. Strate impliedly overruled Blackfeet Tribe
by holding that a congressiondly-granted right-of-way isthe
equivdent of non-Indian fee land. Under Strate , therefore, the
ad vaorem tax in Blackfeet Tribe, like the tax in this case,
should have been subjected to a Montana andyss. See, e.q.,
Conference of Western Attorneys Generd, American Indian
Law Deskbook 312 (2d ed. 1998) ("The continuing vaidity
of [Blackfeet Tribe], in any event, is problemétic given the
Supreme Court's subsequent decison in Strate v. A-1 Con-
tractors. . . ."). Blackfeet Tribe'sfailureto apply Montana
underminesiits precedentia value.

Because theresult in Blackfeet Tribe was based upon the
classfication of the right-of-way as Indian land, see Blackfeet
Tribe, 924 U.S. at 902, and that status has been subsequently
atered by Strate, Blackfeet Tribe is no longer good law. In
addition, the tax cannot be justified on the basis of the Tribe's
inherent sovereign authority either, because the tax isno lon-
ger on property classfied as Indian land. Therefore, in light

of Strate, Blackfeet Tribe is overruled to the extent it upholds
an ad vaorem tax on property located on a congressondly-
granted right-of-way. See Hill v. Blind Indus. , 179 F.3d 754,
762 (9th Cir. 1999) ("[W]hen existing Ninth Circuit precedent
has been undermined by subsequent Supreme Court decisions,
this court may reexamine that precedent without the conven-
ing of an en banc pand.”).

The defendants dso argue that Big Horn conceded in
the Crow Triba Court that the Tribe possessed the authority
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to tax property located on a congressionally-granted right-of-
way. However, an exception to the waiver rule exists for
intervening changes in the law. See Curtis Publishing Co. v.
Buitts, 388 U.S. 130, 142-43 (1967); USA Petroleum v. Atlan-

tic Richfidd Co., 13 F.3d 1276, 1285 (9th Cir. 1992). At the
time this case was being litigated in the Crow triba court,
Strate had not yet been decided. Thus, it was reasonable for
Big Horn to assume that the Tribe possessed the authority to
tax Big Horn's utility property in light of this court's decison
in Blackfeet Tribe. Indeed, Strate was not decided until the
case reached the Crow Court of Appeals. At that time, Big
Horn provided supplementd briefing that argued, in light of
Strate, that the Tribe had exceeded itsjurisdiction in taxing
Big Horn's utility property. Because Strate is an intervening
change in the law and Big Horn dtered its stance in the litiga-
tion once Strate was decided, the defendants waiver argu-
ment falls.

V.

The defendants fina contention on apped isthat the dis-
trict court's order violated the Tribe's sovereign immunity.
Specificaly, the defendants argue that both the permanent
injunction and the order requiring the Tribe to refund past
utility taxes paid by Big Horn violated the Tribe's sovereign
immunity. Although the digtrict court's order was not com-
pletely clear about whether the tax refund awarded to Big
Horn was againg the tribd officersin their officid or per-
sond capacities, it gppears that it was awarded against them
in their officid capacity. The utility taxes were collected and
spent by the Tribe, and the posture of this case suggests that
the digtrict court did not intend to make the tribd officers per-
sondly lidble. Any discussion about individud immunities,
therefore, is unnecessary.

A.

Federdly recognized Indian tribes enjoy sovereign
immunity from suit because they are "domestic dependent
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nations’ that exercise inherent sovereign authority over ther
members and territories. See it River Home & Agricultural




Coop. Assoc. v. United States, 30 F.3d 1088, 1100 (9th Cir.
1994). As amatter of federa law, therefore, a tribe possesses
immunity from suit unless Congress has abrogated that immu-
nity or the Tribe haswaived it. See Kiowa Tribe of Oklahoma
v. Manufacturing Techs., Inc., 523 U.S. 751, 754 (1998). This
court recognized in Blackfeet Tribe, in apart of the opinion
not overruled by Strate, that suits for prospective injunctive
relief are permissible againgt triba officers under the Ex Parte
Y oung framework. See Blackfeet Tribe, 924 F.2d at 901
("[T]ribdl officids are not immune from suit to test the congti-
tutionality of the taxes they seek to collect.”). Asaresult, the
digtrict court's decision to permanently enjoin the defendants
from gpplying RUTC to Big Horn's utility property did not
violate principles of sovereign immunity because, as Sated
above, the officids acted in violation of federd law in enforc-
ing the tax.

In contragt, the digtrict court's decision to refund dl

past utility taxes paid by Big Horn does violate the Tribe's
sovereign immunity. The Supreme Court has recognized that
aretrospective award of taxesis barred by sovereign immu-
nity. See Oklahoma Tax Comm'n v. Citizen Band of Potawa
tomi Tribe of Oklahoma, 498 U.S. 505, 514 (1991)
(recognizing thet tribal sovereign immunity prevents a date
from collecting taxes from atribe); Green v. Mansour, 474
U.S. 64, 68 (1985) ("We have refused to extend the reasoning
of Young, however, to clamsfor retrospective rdief."); Ford
Motor Co. v. Dep't of Treasury of Indiana, 323 U.S. 459,
462-63 (1945) (holding that a taxpayer cannot maintain an
action againg a date officia for arefund of taxes paid).
Because the tax refund is the type of retrospective relief that
the Supreme Court has struck down as aviolation of sover-
egnimmunity, we reverse the district court's order awarding
retrogpective relief to Big Horn.
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B.

Big Horn argues that § 215 of RUTC is an express waiver

of the Tribe's sovereign immunity. That provison grantsa
taxpayer the right to apply to the Tribe's tax commissioner for
arefund. If the taxpayer is not satisfied with the tax commis-
goner's decison, it may then apped to the Crow Tribal



Court. See RUTC, § 212. Sections 212 and 215 describe the
exclusve avenues available for ataxpayer to chalenge the
imposition of the utility tax. RUTC does not authorize alaw-
suit in federa court or any other forum. Although atribe may
walve its soveregn immunity, see Kescoli v. Babbitt, 101
F.3d 1304, 1310 (9th Cir. 1996), such awaiver must be "ex-
pressand unequivocd." Arizona Public Serv. Co. v. Agpaas,
77 F.3d 1128, 1133 (9th Cir. 1996). In addition, awaiver of
immunity in state court does not ordinarily waive immunity

in federd court. See Broughton Lumber Co. v. Columbia
River Gorge Comm'n, 975 F.2d 616, 619-20 (9th Cir. 1992).

In this case, the Tribe vested jurisdiction over refund dlaims
only in the tax commissioner and the triba courts. The Tribe
never consented to suit in federa court. Indeed, RUTC
expresdy states that "the remedies provided in§ 211 through
§ 215 shdl be exclusve" and that no other suits are allowed.
See RUTC, § 218. Therefore, to the extent the Tribe waived
its sovereign immunity in triba court, that waiver was insuffi-
cient to waive sovereign immunity in federa court.

V.

In sum, the Tribe exceeded its regulaory jurisdiction in
assessing an ad valorem tax on the value of Big Horn's utility
property located on the equivaent of non-Indian fee land. We,
therefore, affirm the digtrict court's award of a permanent
injunction to Big Horn, but reverse the order requiring the
Tribe to refund dl past utility taxes paid by Big Horn on sov-
ereign immunity grounds.

8146
AFFIRMED IN PART, REVERSED IN PART, AND
REMANDED. Each party shal bear their own costs.
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